
Session 7. The Interrelationship Between Legal and Ethical Issues in  
Medical Practice (9/29/15) – Note Room Change to Junker 

 
 

Objectives: 
At the end of this session, students will be able to: 

• Describe major differences in orientation between ethics and the law 
• Identify appropriate resources for addressing ethical and legal issues 
• Describe the meaning and ethical implications of conflicts of interest in medicine 

 
Lecture: 
• Nicole Lehman, JD 

 
Small Group Exercise: 
• Q&A regarding lecture and readings 
• Discuss case from lecture and readings 

 
Required Readings: 
• Deville. “What Does the Law Say” 
• Green, “Inappropriate Requests for Medical Exemptions and Privileges” 
• Case. “Parking Pass for Grandma” 
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Commentary

'What Does the Law Say?'
Law, Ethics, and Medical Decision Making

KENNETH DE VILLE, PhD, JD, Greenville, North Carolina

Physicians and medical students are seldom tempted to
act boldly where legal issues are concerned. Instead,

the growing legal presence in medicine has generated re-
sentment and confusion among physicians' and infused
an element of hesitancy and caution into both medical
practice and medical training. The effects of malpractice
fears on medical practice and the physician-patient rela-
tionship have been widely documented,2'- and observers at
many medical schools have reported that medicolegal
anxieties have compromised students' professional train-
ing.4 Legal concerns have intruded into physicians' and
medical students' consciousness in other ways as well.
Never before have there been as many regulations,
statutes, and precedents affecting such a broad range of a
physician's professional life. From the "Baby Doe" regu-
lations to court rulings on the end-stage of life, from the
subtleties of informed consent requirements to the legal
intricacies of treating patients with the acquired immuno-
deficiency syndrome, medical professionals face a nearly
overwhelming barrage of medicolegal concerns.

Although legal questions are profoundly important,
physicians face an increasing number of equally complex
ethical challenges. The profession has responded. Med-
ical journals regularly publish ethical discussions, and
medical schools now require some manner of formal
training in ethics. Often, however, the subject matter of le-
gal and ethical debates overlaps, and when it does, the
ethical discussion is frequently infected by the legal con-
cerns. The most common and often the first question
posed by physicians and medical students in ethical dis-
cussions is, "What does the law say?"

Legal and ethical conclusions on biomedical issues
are occasionally identical, and legal rulings have in some
instances accelerated the scrupulous consideration of eth-
ical problems in medicine. In addition, accurate knowl-
edge of the law is sometimes necessary so that physicians
will feel free to treat their patients in a more ethical man-
ner.' The confluence of legal and ethical is far from com-
plete, however, and a great danger arises when the two are
conflated. When an ethical dilemma is framed first and
primarily in legal terms, it risks dramatically skewing the
inquiry from the outset and may allow inappropriate con-
siderations and assumptions to guide the discussion.
Physicians' interest in the law for self-protection is under-

standable and legitimate, but the fear of liability may lead
to an overreliance on legal conclusions and approaches to
moral problems. Medical professionals must recognize
the limited goals and insights of the law and legal
thought. As a rule, legal standards are unreliable guides to
ethical conduct and should never be allowed to substitute
for, or dominate, ethical analysis.

Law as a discipline and a body of knowledge is far
from useless in the weighing of ethical options in medi-
cine. Law has proved an effective discipline in the formal,
institutionalized resolution of conflicts. Legal reasoning
and argumentation are based on a vigorous and open de-
bate of the alternatives of a position. They are an espe-
cially useful means of revealing weakness in opposing
positions. In addition, the law is frequently viewed as an
illustrative collection of beliefs and attitudes, "a cultural
artifact, a moral deposit of society."6"P4 As such, legal con-
clusions on various biomedical issues might occasionally
serve as rough reflections of ordinary moral reasoning.

Despite these plaudits, legal tradition, legal argumen-
tation, and the legal system of judges, juries, and courts
do not guarantee a morally or socially correct result. Law,
after all, has been used to support slavery, involuntary
sterilization, and discriminatory practices and success-
fully used to delay or thwart a large number of ethical,
beneficial, and just civil rights and social welfare poli-
cies. Legal reasoning is frequently nothing more than
the playing out of a relatively mechanical, recurring set
of arguments and counterarguments.7 The legal adver-
sarial format and sometimes abstract legal principles are
seldom the most appropriate means of effectively and
sensitively resolving the complex ethical challenges rou-
tinely generated by modern health care.8

In the interest of objectivity and consistency, the legal
process, training, doctrine, and tradition have tended to
downplay humanity and individuality. In fact, the law
demonstrates its ostensible impartiality by focusing the
bulk of its attention on the principles involved and not on
the person.9 While this jurisprudential approach may be
successful in achieving some limited goals, namely con-
sistency, it does not lead inevitably to just results, and it is
a clearly inappropriate model for resolving bioethical
dilemmas. The medical relationship consists of flesh-and-
blood physicians and patients. Principles and doctrines
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may inform ethical deliberations, but they should never
dominate them. For example, legal-style reasoning tends
to focus ethical discussions on the relative rights and du-
ties of the physician and patient. To some extent, a con-
cern with rights-based duties is appropriate. But a myopic
concentration on rights and duties may suppress other
equally or more important sources of responsibility and
ethical guidance. Moral problems might also be fruitfully
analyzed in light of personal loyalties and professional
expectations and informed by cultural conventions and re-
ligious traditions."' A legally dominated discussion could
undervalue these other elements that are clearly relevant
to the resolution of ethical problems. Finally, the "numb-
ing and suppressing of emotion," a sometimes unfortu-
nate side effect of dispassionate legal analysis, may work
to impair one's moral sense. Some writers, and, I suspect,
much of society, believe that the application of both heart
and mind, intuition and reason, are required in moral in-
quiries."

In addition, it is reasonable to ask whether judges are
well suited or well situated to make decisions of great eth-
ical magnitude and complexity. Typically, judges' talents
and training are appropriate for the duties assigned them.
The best judges have excellent "legal minds." They are
careful, critical, and lucid thinkers ideally equipped to
make legal decisions. But their education and experi-
ence-ordinarily three years of law school and a stint in
academe or private practice-do not necessarily supply
them with the array of resources necessary to identify, un-
ravel, and reconcile the complexities of medical ethical
situations. The judge's role, though sometimes ill defined,
is ultimately circumscribed and limited by the facts and
issues raised by a particular case. A court's first duty is to
resolve the specific dispute presented for adjudication.
The court's ruling on that case sometimes generates doc-
trine that can be applied in analogous situations. It is
important to remember that the development of that doc-
trine, although general in applicability, was spawned in
part by the particular facts of the original dispute. Conse-
quently, the character of cases presented to judges and
courts for adjudication may undermine the universality
and utility of the resulting legal doctrine.

By their nature, courts deal with medical relationships
gone wrong. This raw material for medicolegal doctrine
engenders a frame of reference and precedents that fre-
quently misapprehend the nature of the medical relation-
ship.`-13 For example, several observers have recognized
the unintentionally baneful effect of legal doctrine on the
practice of informed consent. Because the law primarily
emphasizes the importance of informing patients of the
risks of procedures, typically less attention has been fo-
cused on other aspects of physician-patient communica-
tion that are equally important for patient autonomy and
well-being.'2 The President's Commission for the Study
of Ethical Problems in Medicine concluded that "its vi-
sion of the patient-professional relationship" cannot be
achieved "primarily through reliance on the law."'pl'52)

As the 19th century jurisprudential adage notes, "Hard
cases make bad law." Virtually all central bioethical issues

represent hard cases, and it is arguable that there are nu-
merous instances of "bad law" in biomedical jurispru-
dence. Legal decisions and statutory proclamations are
subject to the vicissitudes of interest group politics, the
personal philosophy of judges and legislatures, idiosyn-
cratic viewpoints, bad research, and poor briefing. Not
only do legal rules and conclusions regularly deviate from
well-reasoned ethical precepts on the same subject, but
some scholars argue that law typically lags substantially
behind morality."4'1"'P Consequently, it is sometimes uncer-
tain whether a legal doctrine will even serve as a reliable
reflection of collective cultural wisdom, let alone as an ob-
jective, well-reasoned, comprehensive ethical principle.

Real clinical situations typically present a complicated
blend of ethical and legal concerns that are often difficult
to consider in isolation. A particular treatment option or
course of action may be legal and ethical, legal and uneth-
ical, illegal and ethical, or illegal and unethical. In addi-
tion, some medical decisions may be legal and ethical but
place the physician at an increased risk of civil liability.'5
A clinical decision based solely or predominantly on le-
gal considerations may in some cases yield an ethical re-
sult. That result, however, is not preordained, and in other
cases an overreliance on the legal perspective undermines
careful, complete, and subtle ethical analysis.

Consider for example a discussion of the ethics of a
forced cesarean section. The hypothetical patient, a young
woman, is 36 weeks' pregnant, with an undersized pelvic
structure and an oversized fetus. Her physicians are con-
vinced that the child cannot be delivered vaginally with-
out severe injury or death to infant, mother, or both. The
mother, however, fears surgery and is committed to a
"natural" delivery. Discussions frequently focus first on
the legal aspects: "Can I get a court order to do a ce-
sarean?" "If I get a court order, am I immune from liabil-
ity?" "If I do not get a court order and the child is
delivered vaginally but is injured or dead, can I be held li-
able?""'"7

These are important questions, but they largely miss
and clearly distort the ethical component of the problem.
Doing a court-sanctioned cesarean section may be legal,
but unethical.'8 Honoring the woman's wishes and at-
tempting a vaginal delivery may be legal and ethical, but
could subject the physician to a risk of suit if the child is
injured during delivery. Doing a cesarean section against
the woman's will without a court order could be both ille-
gal and unethical. In deciding the core ethical question-
whether to operate against the woman's will, to risk the
health of the fetus, or both-the legal questions confuse
rather than aid the ethical reasoning process. As Mat-
tingly has explained, we need ". . . to gain a fresh per-
spective on this issue by stepping back from the legal
debate and considering in a systematic way how ethical
guidelines for prenatal medical care are altered by transi-
tion to the two-patient obstetric model.""'P"'l4 The initial
relevant question for physicians in such cases should not
be, "Can I get a court order, and will it protect me?" but
rather, "Should I operate against the will of the patient?"'7

Other scenarios raise similar questions. For example,
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a group of physicians are treating an unconscious, 72-
year-old man with long-term diabetes mellitus diagnosed
with gangrene of the toes. The medical staff recommends
amputation of the foot to improve the patient's condition
and save his life. The patient's wife, a university profes-
sor, reports that her husband has explicitly told her that he
would rather die than undergo an amputation, and she re-
fuses to permit the operation. The hospital petitions the
local court to sanction the operation. The court agrees
with the physicians, and the amputation is performed. Al-
though it is clear that the physicians who amputated the
elderly patient's foot were acting legally and enjoyed a
certain degree of legal protection, it is not as certain that
they acted ethically in pursuing a court order to defy what
appeared to be a patient's wishes reliably relayed by a
close family representative.

How should physicians act in situations where legally
correct practice is not necessarily synonymous with ethi-
cally correct practice? Should the law be bent or legal
dangers ignored to provide better and more ethical med-
ical care? It has been suggested that "[S]ometimes it may
be necessary for the health care professional to violate the
duty to obey the law in order to fulfill his responsibility to
his patient."20'pp214-215) Conversely, are there instances in
which what is otherwise the most ethically and clinically
proper course of action can be legitimately influenced by
certain legal considerations? For example, are some in-
stances of defensive medical practice justifiable even
though they are not otherwise indicated?

The answers to these questions will depend on the
facts of the specific case and are best left to the clinical
decision makers and their patients. Individual physicians
will have to make personal decisions on how they will
weigh and balance patients' needs, ethical duties, and le-
gal requirements and risk. Whatever their decision, it is
imperative that they do not mistake law for ethics, nor
ethics for law. Physicians are entitled and required to
know what the law says about relevant topics. But they

must also be prepared to analyze the most profound issues
facing their profession without being diverted by some-
times irrelevant legal questions.
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Case: Parking Pass for Grandma 
 
You are in your first year of residency and are home for Thanksgiving.  Your favorite 
grandmother tells you that her best friend recently received a handicap parking pass 
because of difficulty walking. Grandma says you could make her life much easier if you 
would fill out a form of medical necessity so she too could receive a handicap parking 
pass. When you ask her what the problem is, she explains that she has bunions, and 
though they aren’t terribly painful, it would be nice to park closer to the stores when she 
goes shopping. 
 
You know that from a legal standpoint you have the authority to complete such a form.  
What do you think you should do and why?  What do you think you would do and why? 
 
 


